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eI /ORDER

AerdR g, ==k aesa/
PER MAHAVIR SINGH, JM:

This appeal by the assessee is arising out of the order of
Commissioner of Income Tax (Appeals)-54, Mumbai [in short CIT(A)], in
appeal No. CIT(A)-41/ACCC-6(4)/IT-18/15-16 vide dated 29.12.2016. The
Assessment was framed by the Asst. Commissioner of Income Tax, circle
6(4) Mumbai (in short ‘ITO/ AO’) for the A.Y. 2012-13 vide dated
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16.03.2015 under section 143(3) of the Income Tax Act, 1961 (hereinafter
‘the Act).

2. The only issue in this appeal of assessee is against the order of
CIT(A) confirming the action of the AO in disallowing expenses relatable
to exempt income under section 14A of the Act. For this assessee has

raised the following grounds No. 1 & 2: -

1. On the facts and in law, the learned
Commissioner of Income-tax (Appeals)
[hereinafter referred to as “Ld. CIT(A)”] had erred
in not deleting the disallowance of ¥ 4,85,329/-
u/s.14A made by the learned Assessing officer.
Under the facts and circumstances of the matter,
the Ld. CIT(A) ought to have deleted
disallowance of Rs. 4,85,329/-.

2. On facts and in law, the Id. CIT(A) had
erred in including the value of shares held as
stock-in-trade while computing disallowance as
per Rule 8D read with section 14A of the I.T. Act.
Under the facts and circumstances of the mater,
the Ld. CIT(A) ought to have excluded the shares
held as stock-in-trade from the purview of Rule
8D read with section.14A.”

3. Brief facts are that the AO noted in his assessment order that there
Is dividend income and other exempt income also but no expenditure has
been attributed to the earning of this income. But AO has not quantified
which are exempt income and how much. The AO simply applied the

provisions of section 14A read with Rule 8D(2)(iii) of the Income Tax
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Rules, (hereinafter the ‘Rules’) and disallowed a sum of ¥ 4,85,329/- i.e.
0.5% of average value of investment being administrative expenses. The
CIT(A) also confirmed the action of the AO. Aggrieved, assessee is in

second appeal before Tribunal.

4, | have gone through the assessment order and noted that the AO
has simply applied the provisions of section 14A r.w.r. 8D(2)(iii) of the
Rules, without going into the details of expenses or without recording any
satisfaction how the provisions are to be attracted. As this is mandated
that the satisfaction is pre-condition for invoking section 14A r.w.r. 8D(2)
of the Rules and Hon’ble Supreme Court in the case of Maxopp
Investment Ltd. vs. CIT [2018] 402 ITR 640 (SC), held as under:-

“41. Having regard to the language of Section
14A(2) of the Act, read with Rule 8D of the Rules,
we also make it clear that before applying the theory
of apportionment, the AO needs to record
satisfaction that having regard to the kind of the
assessee, suo moto disallowance under Section
14A was not correct. It will be in those cases where
the assessee in his return has himself apportioned
but the AO was not accepting the said
apportionment. In that eventuality, it will have to
record its satisfaction to this effect. Further, while
recording such a satisfaction, nature of loan taken
by the assessee for purchasing the shares/ making
the investment in shares is to be examined by the
AO.”

5. In view of the above, | am of the view that in the absence of any

satisfaction the disallowance made by AO relatable to exempt income
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under Rule 8D(2)(iii) of administrative expenses cannot be sustained.

Accordingly, | delete the same and allow the appeal of the assessee.
6. In the result, the appeal of assessee is allowed.

Order pronounced in the open court on 25-10-2018.
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Sd/-
(#FEER 88§ /MAHAVIR SINGH)

(=a1f% GeEa/ JUDICIAL MEMBER)

Mumbai, Dated: 25-10-2018
Sudip Sarkar /Sr.PS
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